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BOWMAN v. LEVERETTE: RETROACTIVITY OF
CRIMINAL PROCEDURE DECISIONS
I. INTRODUCTION
Criminal procedure has undergone significant reforms during the past two
decades, most important of which was the application of many new or existing
federal standards to the states through the due process clause of the four-
teenth amendment.1
Furthermore, during the 1960's and early 1970's, federal habeas corpus
proceedings became a more accessible vehicle for an attack upon state court
convictions.2 Although the United States Supreme Court has recently reinsti-
tuted substantial limits on federal habeas review,3 both the West Virginia Su-
preme Court of Appeals4 and the State Legislature5 have taken significant
steps in recent years to increase the procedural safeguards and provide for
state habeas corpus proceedings which are as broad as the federal writ.
Together, these developments in procedural rights and remedies have
brought a significant amount of attention to the issue of the retroactivity of
judicial decisions.6 A clear resolution of this issue is especially important when
confronting new criminal law decisions, where the availability of post-convic-
tion relief presents a different set of policy considerations from those in civil
litigation.7
I See, e.g., Mapp v. Ohio, 367 U.S. 643 (1961); Gideon v. Wainwright, 372 U.S. 335 (1963);
Miranda v. Arizona, 384 U.S. 436 (1966).
2 See Fay v. Noia, 372 U.S. 391 (1963). Prior to Fay, a state prisoner on federal habeas review
could only raise constitutional issues which had initially been raised at trial. This, of course, nor-
mally precluded any subsequently recognized right. But in Fay, the Court ruled that a petitioner
could, based upon a subsequently recognized right, attack a previous conviction. See also Rossum,
New Rights and Old Wrongs: The Supreme Court and the Problem of Retroactivity, 23 EMORY
L.J. 381, 384-85 (1974).
' The "cause and prejudice" rule of Wainwright v. Sykes, 433 U.S. 72 (1977), has recently put
substantial limits back on federal habeas review. See also infra note 99 and accompanying text.
4 See Note, Criminal Procedure - Recent Developments in West Virginia - Boyd, McAboy,
and Cannellas, 80 W. VA. L. REv. 318 (1978).
6 In 1967, the West Virginia Legislature enacted the Post-Conviction Habeas Corpus Act, W.
VA. CODE §§ 53-4A-1 to 11 (1981). See Nichol, Waiver Under the West Virginia Habeas Corpus
Act, 81 W. VA. L. REv. 393 (1979).
1 The doctrine of retroactivity has various operative forms. Generally speaking though, it can
be categorized in four types of rulings: (1) Pure prospectivity - operating at some point in the
future, and not even to the litigants at bar; (2) Non-retroactivity - affecting the litigants at hand,
plus all future cases not yet begun; (3) Limited retroactivity - applying the new rule to the imme-
diate case, all future cases, plus all appellate cases pending at the time of the decision; and (4) Full
retroactivity - applying to the present case, all pending future cases, and would also be applicable
to any final judgments which were reviewable by collateral attack.
7 See Bradley v. Appalachian Power Co., 256 S.E.2d 879, 888 (W. Va. 1979). Full retroactivity
in constitutional decisions allows convicted defendants to collaterally attack their final judgments.
Whereas, the class of civil litigants affected by a fully retroactive decision would be limited to cases
where direct appeal was still available. See also State v. Gangwer, 283 S.E.2d 839 (W. Va. 1981).
"There is, however, a close parallel between retroactivity in a civil case and retroactivity in a crimi-
nal case where the new rule is of a nonconstitutional dimension." Id. at 842 (emphasis added).
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The traditional common law view was that overruling judgments were al-
ways fully retroactive, as if the new rule had always been the law.8 But the
prevailing modern view rests on the assertion that constitutional law neither
requires nor prohibits the retroactive operation of an overruling decision.,
Therefore, courts must decide, based upon legal principles and notions of pub-
lic policy, whether a rule-changing decision should operate only in the future
or should also reach back to give "old" defendants the benefit of a "new" right.
II. BACKGROUND
A. Bowman v. Leverette
The West Virginia Supreme Court of Appeals recently gave careful consid-
eration to the retroactivity question in Bowman v. Leverette.10 The petitioner
was serving his tenth year of a life sentence for first degree murder." On two
previous occasions, Bowman had petitioned for writs of habeas corpus. On the
last petition, the Circuit Court of Marshall County refused Bowman's petition
without a hearing on the mertis on the basis of res judicata.22
Bowman appealed this ruling, contending that there was no res judicata
bar since his claim was not "finally adjudicated" under the West Virginia Post-
Conviction Habeas Corpus Relief Act.1 3 By giving a clear reading to the rele-
vant sections of the Act, the court concluded that a summary refusal may, in
some cases, constitute a final judgment on the merits of a habeas petition.1 4
However, the court also noted that if there are new constitutionally-mandated
criminal procedural rules which operate retroactively, a previous habeas judg-
ment may not necessarily continue to have res judicata effect.15
The petitioner in Bowman based his claim for relief on the rule set forth
in both Mullaney v. Wilbur 6 and State v. Pendry:11 it is a violation of due
a Falconer v. Simmons, 51 W. Va. 172, 41 S.E. 193 (1902). "[W]hen former decisions are over-
ruled they are considered as never having been the law...." Id. at 178, 41 S.E. at 196. This
reflects the classic Blackstonian view that judges merely discover and declare existing law rather
than make new law. Therefore, under this view, laws would be retroactive by their very nature. 1
W. BLACKSTONE, COMMENTARIES *69.
9 Great Northern Ry. Co. v. Sunburst Oil and Refining Co., 287 U.S. 358, 364 (1932). Justice
Cardozo, writing for a unanimous Court, concluded that the federal constitution had "no voice
upon the subject," and that states were free to apply prospective/retroactive principles as they saw
fit. The West Virginia court found no state constitution point which addressed the matter either.
Bradley v. Appalachian Power Co., 256 S.E.2d 879 (W. Va. 1979).
0o 289 S.E.2d 435 (W. Va. 1982).
'1 See State v. Bowman, 155 W. Va. 562, 184 S.E.2d 314 (1971).
12 Bowman, 289 S.E.2d at 436.
Is W. VA. CODE § 53-4A-l(d) (1981) provides in part:
[N]o such contention ... shll be deemed to have been previously and finally adjudi-
cated or to have been waived where, subsequent to any.., proceeding.., a procedural
or substantive standard not theretofore recognized, if and only if such standard is in-
tended to be applied retroactively and would thereby affect the validity of the peti-
tioner's conviction or sentence.
14 W. VA. CODE §§ 53-4A-1(b) and 53-4A-3 (1981).
'5 W. VA. CODE § 53-4A-l(d) (1981).
16 421 U.S. 684 (1975).
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process to shift the burden of proof by a presumption to a defendant on a
material element of an offense. Since these decisions were already fully retroac-
tive,18 the initial question the court addressed was whether the challenged in-
struction was similar to the unconstitutional instructions in the Mullaney-Pen-
dry line of cases. The Bowman instruction was "a person is presumed to intend
that which he does or which is the natural and necessary consequence of his
own act." 19 The Pendry instruction was very similar to the Bowman instruc-
tion; the only major differences were that the Pendry instruction added the
fact that a weapon was involved and stated "the presumption of the law, aris-
ing in absence of proof to the contrary, is that he intended the consequences
that resulted from said use of said deadly instrument."20
The court found that the Pendry instruction, which contained facts con-
cerning the weapon and the specific mandate to find for the State unless the
defendant could disprove the presumption, made the Pendry instruction sig-
nificantly different from the Bowman instruction. The Pendry instruction ex-
plicitly shifted the burden of proof to the defendant; the Bowman instruction
only implicitly shifted the burden. Therefore, according to the West Virginia
court, Bowman could not be analyzed under the Mullaney-Pendry rule.
Rather, the Bowman instruction was determined to be essentially the same
instruction found unconstitutional in Sandstrom v. Montana" and State v.
O'Connell.22 Neither of these decisions had yet been made fully retoractive. 23
Thus, the important issue before the court in Bowman was whether Sandstrom
and O'Connell were to be fully retroactive. The court concluded that the Sand-
strom instruction did not raise a fundamental question of guilt or innocence, as
the Mullaney-Pendry type of instruction did. Therefore, Sandstrom and
O'Connell were not fully retroactive and Bowman's appeal failed.
B. Sandstrom v. Montana
Sandstrom was reviewed by the United States Supreme Court to deter-
mine whether the jury instruction, "a person is presumed to intend that which
he does," unconstitutionally shifted the burden of proof on the issue of intent
to the defendant who had been convicted by a Montana court of first degree
murder.
17 227 S.E.2d 210 (W. Va. 1976) (Pendry was based on Mullaney), overruled on other
grounds, 241 S.E.2d 914 (W. Va. 1978).
18 Hankerson v. North Carolina, 432 U.S. 233 (1977) (made Mullaney retroactive); Jones v.
Warden, 241 S.E.2d 914 (W. Va. 1978), cert. denied, 439 U.S. 830 (1978) (made Pendry
retroactive).
19 289 S.E.2d at 440.
20 227 S.E.2d at 218.
S1 442 U.S. 510 (1979).
2 256 S.E.2d 429 (W. Va. 1979). The instruction in Sandstrom was like that complained of in
O'Connell. Since the error in the instruction and the holding are identical in Sandstrom and
O'Connell, this Comment will make reference to Sandstrom as a shorthand method of discussing
both cases.
2' The West Virginia Supreme Court of Appeals has given O'Connell limited retroactive ef-
fect. See, e.g., State v. Goff, 272 S.E.2d 457 (W. Va. 1980); State v. Young, 273 S.E.2d 592 (W. Va.
1980).
1983]
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The Court's first inquiry was to determine the nature of the presumption.
In order to do this, the Court paid "careful attention to the words actually
spoken to the jury. . .for whether a defendant has been accorded his constitu-
tional rights depends upon the way in which a reasonable juror could have
interpreted the instruction. ' 24 The Court found that the instruction was capa-
ble of several interpretations, two of which were unconstitutional. The jury
could have interpreted the instruction as either a conclusive or a burdenshift-
ing presumption. The Supreme Court did not exclude the possibility that some
jurors may have properly understood the instruction as being merely a permis-
sive presumption which the jury was free to reject. The pivotal point, however,
was that if there were any possibility that the instruction could be improperly
interpreted, the instruction was unconstitutional.
Although the United States Supreme Court focused its attention on the
one infected instruction, the Court did examine other instructions which were
given. The jury had been instructed that the accused was presumed innocent
until proven guilty, and that the State had the burden of proving beyond a
reasonable doubt that the defendant caused the death of the deceased pur-
posely or knowingly.25 These additional instructions did not cure the infected
instruction because the Court found they were "not rhetorically inconsistent
with a conclusive or burden-shifting presumption. '2 In other words, the jury
could have interpreted the other instructions to mean that the presumption
satisfied the State's burden of proof on the issue of intent.
The "possibility" of misinterpretation, which rendered the Sandstrom in-
struction unconstitutional, represents a very high standard for measuring the
prejudicial effect of errors. However, since the issue of harmless error had not
been considered by the Supreme Court of Montana, the Court did not decide
whether the infected instruction was or could ever be harmless error.
2 7
Finally, the Supreme Court in Sandstrom did not indicate whether the
decision was to be given retroactive effect. In the absence of the Supreme
Court's resolution of this question, the lower federal and state courts must de-
termine whether someone convicted before Sandstrom can claim the benefit of
this new rule.
III. THE RETROACTIvITY DOCTRINE
A. United States Supreme Court Precedent
Bowman brought the Sandstrom retroactivity issue before the West Vir-
ginia court. But, without a decision by the United States Supreme Court on
the specific question, the court was forced to anticipate. In order to keep its
decision consistent, a prediction, of sorts, was required. To accomplish this, the
court took the logical approach of interpreting Supreme Court precedent and
applying it to the facts of Bowman in much the same way it believed precedent
2:4 442 U.S. at 514.
25 Id. at 517 n.7.
20 Id.
2 Id. at 527.
[Vol. 85
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would be interpreted and applied to Sandstrom.
The West Virginia court was guided by the three criteria that were first
enunciated in Linkletter v. Walker2 8 the United States Supreme Court's first
decision to limit the retroactivity of a new constitutional ruling. In a retroac-
tivity case which followed two years later, Stovall v. Denno,29 the Court stated
the Linkletter criteria in their clearest and most often quoted form. The Court
declared that the retroactivity inquiry should focus on "(a) the purpose to be
served by the new standards, (b) the extent of the reliance by law enforcement
authorities on the old standards, and (c) the effect on the administration of
justice of a retroactive application of the new standards."30
Another factor that has been an important consideration when determin-
ing whether a particular decision should operate retroactively was also alluded
to in Linkletter. The Linkletter Court noted that three earlier criminal rights
decisions were given complete retroactive effect because the new rules an-
nounced in these cases "went to the fairness of the trial - the very integrity of
the fact-finding process.''11
However, the following term, when the retroactivity question was consid-
ered in Johnson v. New Jersey,2 the Court acknowledged the difficulty inher-
ent in determining whether new rules fit under the "fairness-integrity" factor.
It was conceded that "the question whether a constitutional rule of criminal
procedure does or does not enhance the reliability of the fact-finding process at
trial is necessarily a matter of degree," and that it was "a question of
probabilities" as to whether the new rule would have affected past trials.3 3
The other important concept that has been integrated into the Supreme
Court's retroactivity doctrine is the "major purpose" rule which fits the above-
mentioned "fairness-integrity" factor into the Linkletter test.3 4 This rule is es-
sentially a threshold consideration under the first prong of the test. The "ma-
jor purpose" rule states: "Where the major purpose of the new constitutional
doctrine is to overcome an aspect of the criminal trial that substantially im-
pairs its truth-finding function and so raises serious questions about the accu-
racy of guilty verdicts in past trials, the new rule has been given complete
retroactive effect. ' 35
When a new rule fits this description, the first criterion, purpose, is wholly
- 381 U.S. 618 (1965). This case held that the exclusionary rule that was announced in Mapp
v. Ohio, 367 U.S. 643 (1961), was not to be applied to cases that were final prior to the date of the
Mapp decision.
2 388 U.S. 293 (1967).
30 Id. at 297.
31 381 U.S. at 639.
384 U.S. 719 (1966).
" Id. at 728-29. See also Michigan v. Payne, 412 U.S. 47 (1973). "The question of the impact
of particular decisions on the reliability and fairness . . . is inherently a matter of balancing
'probabilities'." Payne at 55.
" This concept was first mentioned in Desist v. United States, 394 U.S. 244 (1969), but was
not fully developed until the decision in Williams v. United States, 401 U.S. 646 (1971).
" 401 U.S. at 653.
19831
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determinative of the retroactivity question. The other two criteria, reliance and
effect, are immaterial. The Supreme Court felt that "neither good-faith reli-
ance by state or federal authorities on prior constitutional law or accepted
practice, nor severe impact on the administration of justice has sufficed to re-
quire prospective application in these circumstances."3 6 This "major purpose"
rationale has indeed been determinative in a number of the Court's retroactiv-
ity decisions. 7
Policy-laden factors which are reflected in the final two prongs of the
Linkletter test (such as reliance on the prior rule by police and prosecutors,
the burdening effect of retroactivity in requiring new trials, and the interest
society has in the finality of judgments) all reflect very important values which
should be considered. But it should be recognized that once the purpose of the
rule is defined, the final result of the retroactivity inquiry is essentially
determined.
Justice Marshall spoke out against this conclusory effect in his dissent in
Michigan v. Payne8 He wrote that "principled adjudication requires the
Court to abandon the charade of carefully balancing considerations when de-
ciding the question of retroactivity."3 9 Justice Marshall found that the Court's
decisions dealing with retroactivity fell into three categories: 1) cases where the
Court lacked the power to convict or punish; 2) cases where the Court found
the new rule to be central to the guilt-determination process; and 3) all other
new criminal procedure rules.4 0 He noted that all cases in the first two catego-
ries were always given retroactive effect while those cases which fell into the
final category were not. Since these categories, rather than the Linkletter test,
dictated the outcome, Justice Marshall saw "little point in forcing lower courts
to flounder in the morass of our cases," when "it is the classification, not the
three-prong test, that determines the result. 4 1
The Supreme Court's most recent opinion on retroactivity is United
States v. Johnson.4 2 This case was decided three months after Bowman, and
the Supreme Court did express the view that certain defined categories of cases
did not require a test since the result was predetermined. This view was also
reflected in the holding that any fourth amendment decision by the Court is to
be applied retroactively to all convictions not final at the time of the particular
decision. It is yet to be seen whether this is the beginning of a shift away from
the broad application of the traditional Linkletter test. However, it is impor-
tant to any analysis of the Bowman or Sandstrom decisions that the United
States v. Johnson Court indicated the three-prong analysis is still the appro-
38 Id.
37 See, e.g., Ivan v. City of New York, 407 U.S. 203 (1972); Hankerson v. North Carolina, 432
U.S. 233 (1977).
412 U.S. 47 (1973) (Marshall, J., dissenting).
19 Id. at 61.
'1 Id. at 61-2 (cases cited therein).
41 Id. at 62.
42 102 S. Ct. 2579 (1982).
[Vol. 85
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priate test to apply to rules related to the truth-finding function."
B. Procedural Devices Which Circumvent the Retroactivity Question:
Waiver & Harmless Error
The West Virginia Supreme Court of Appeals recently reaffirmed its belief
that a defendant can only waive a particular right when it is done "intelligently
and knowingly.' 4 Moreover, the wording of section 53-4A-1(d) of the West
Virginia Post-Conviction Habeas Corpus Act appears to rule out the possibility
of any contention being considered previously waived when it is based upon a
new constitutionally-based procedural or substantive standard.4
5
Nevertheless, other jurisdictions, when confronted with the issue of the
retroactive effect of Sandstrom, have followed the suggestion of the United
States Supreme Court in Hankerson v. North Carolina,4 the decision which
extended full retroactive effect to Mullaney. That suggestion was that states
may nullify retroactivity by "the normal and valid rule that failure to object to
a jury instruction is a wavier of any claim of error.'47 This, in effect, means
that a defendant is expected to recognize a new right even before the courts
recognize it.
This "waiver by judgment" approach is illustrated by Spratt v. State,4 8 an
Iowa post-conviction review case similar to Bowman. In Spratt, the Iowa Court
of Appeals declined to apply Sandstrom retroactively because the petitioner
had failed to object at his trial to the Sandstrom-type instruction. However,
since the petitioner's trial was two years before Sandstrom was decided, it is
not surprising that the Sandstrom-type instruction was not challenged at the
trial.
To the West Virginia Supreme Court of Appeals' credit, it expressly re-
fused to utilize the Hankerson suggestion as a means of avoiding the impact of
retroactivity in its recent decision in Jones v. Warden.49 Justice Neely aptly
described the Hankerson approach as a "trap of procedure, the last avenue of
escape for the third rate legal technician, even to achieve a laudatory result."5
Another procedural device that is often used to mitigate the effect of a
retroactive ruling is the doctrine of harmless error. This approach was debated
in the two concurring opinions in Jones. Justice Neely maintained that state
courts should dismiss collateral challenges to prior convictions based on Mulla-
ney where "the evidence is so overwhelmingly against the defendant; his de-
fense is so utterly unrelated to any of the intricacies of the question of intent
which is the subject of the offending instruction; and the defective instruction
43 Id. at 2594.
" Losh v. McKenzie, 277 S.E.2d 606 (W. Va. 1981).
45 W. VA. CODE § 53-4A-l(d) (1981).
46 432 U.S. 233 (1977).
47 Id. at 244 n.8.
48 315 N.W.2d 844 (Iowa Ct. App. 1981). See also Holloway v. McElroy, 632 F.2d 605 (5th Cir.
1980); In re Taylor, 95 Wash. 2d 940, 632 P.2d 56 (1981).
49 241 S.E.2d 914, 916 (W. Va. 1978), cert. denied, 439 U.S. 830 (1978).
50 Id. at 917 (Neely, J., concurring).
1983]
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was harmless error in all other regards beyond a reasonable doubt."51
In the second Jones concurrence, Justice Miller criticized the above
description of the harmless error test. His main objection to Justice Neely's
definition was that it placed undue emphasis on the amount of evidence
against a defendant.52 Stated briefly, the doctrine of harmless error can only be
relied upon where the prosecution can show that the error complained of was
harmless beyond a reasonable doubt.5 3 From this premise, Justice Miller con-
cluded that because the Mullaney-type instructions were found to substan-
tially impair the truth-finding process at trials, they could not possibly be con-
sidered harmless error beyond a reasonable doubt in any trial where these
instructions were utilized. Precisely the same reasoning became the basis for
the decision in Angel v. Mohn,5 which held that the harmless error doctrine
would not operate to cure a Mullaney-type instruction. This view is clearly in
line with the notions of due process that are reflected in the reasonable doubt
standard. Furthermore, Justice Miller's conclusion is consistent with the
United States Supreme Court's observations in Chapman v. California,5 that
some errors can never be harmless.
Sandstrom declared the presumption of intent instruction unconstitu-
tional because it was capable of invading the process of truth-determination.
In the West Virginia counterpart to Sandstrom, State v. O'Connell,56 the West
Virginia Supreme Court of Appeals stated, "we have no doubt that a reasona-
ble juror could have interpreted the instant instruction containing the word
'presume' as placing the burden of persuasion on the accused. '57 Yet the West
Virginia Supreme Court of Appeals in Bowman gave little weight to the rea-
soning of Sandstrom and O'Connell when it stated that Sandstrom "is not
designed to overcome an aspect of trial that substantially impairs the truth-
finding function." 58 The court was able to make this statement because of the
way in which it distinguished the Sandstrom instruction from the Mullaney
instruction. 9 Yet both the Sandstrom0 and O'Connell1 holdings relied on
Mullaney; and the Sandstrom,62 O'Connell,6 3 and Bowman " petitioners all
based their objections to the intent instruction on Mullaney.
Therefore, it appears that the West Virginia court, in an effort to limit the
far-reaching impact of Sandstrom, chose to implicitly place misleading jury
01 Id. at 918.
52 Id. at 919 (Miller, J., concurring).
63 See Chapman v. California, 386 U.S. 18 (1967); State v. Boyd, 233 S.E.2d 710 (W. Va. 1977).
- 253 S.E.2d 63 (W. Va. 1979) (Justice Miller wrote the opinion in this case).
15 386 U.S. 18, 23 (1967).
256 S.E.2d 429 (W. Va. 1979).
67 Id. at 431-32.
289 S.E.2d at 447.
"o See supra notes 19-21 and accompanying text.
60 442 U.S. at 524.
61 256 S.E.2d at 430-31.
62 442 U.S. at 513.
63 256 S.E.2d at 430.
" 289 S.E.2d at 440.
[Vol. 85
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instructions which may "possibly" shift the burden of proof in the realm of
harmless error. Yet, the Sandstrom "possibility" of misinterpretation standard
does not appear to be capable of harmless error analysis since it requires the
court to determine beyond a reasonable doubt that the infected instruction did
not affect the verdict. The Sandstrom Court noted that there is no way to
know beyond a reasonable doubt that the jury did not rely on the presumption
since the verdict is general. 5
The Arizona Supreme Court took note of this aspect of Sandstrom in the
recent case of State v. Mincey,66 where that court came to the conclusion that
the Sandstrom intent instruction was not harmless beyond a reasonable doubt
because "it is unclear from the record that the jury was not influenced beyond
a reasonable doubt by the erroneous instructions .... ,,67
C. Application of the Retroactivity Doctrine
Other courts which have considered the issue of the retroactivity of Sand-
strom, and have not skirted the issue by use of a procedural rule, have con-
cluded that Sandstrom should be given retroactive effect because its holding is
merely a logical extension of the principles established by the United States
Supreme Court in In re Winship67 '  and Mullaney.67'2  For example, the
Eighth Circuit in Dietz v. Solem,68 held Sandstrom retroactive. The Dietz
court concluded that the Sandstrom intent instruction substantially impaired
the truth-finding function at trial. "In light of the fact that the Sandstrom
decision heavily relied on Mullaney and addressed a due process claim almost
identical to Mullaney, . . . Sandstrom must be applied retroactively."6 9 The
Dietz court also stated that the Sandstrom intent instruction cannot be harm-
less error because it goes to the necessity of proof of a key element of the
offense - intent.70
As previously noted, the West Virginia court relied almost exclusively
upon United States Supreme Court precedent when deciding the retroactivity
issue in Bowman. This followed their approach to retroactivity inquiries'in
other recent criminal rights decisions. 1 The West Virginia Supreme Court of
Appeals focused heavily on the purpose behind the Sandstrom rule. Under this
"major purpose" inquiry, the court extended its reasons for distinguishing be-
tween the Mullaney and Sandstrom cases to a conclusion that the main pur-
poses behind the rulings were also different. The court's rationale was that the
:5 442 U.S. at 526.
130 Ariz. 389, 636 P.2d 637 (1981).
6 Id. at 646.
67.1 397 U.S. 358 (1970).
67- See supra note 16.
68 640 F.2d 126 (8th Cir. 1981). See also Burton v. Bergman, 649 F.2d 428 (6th Cir. 1981),
vacated and remanded on other grounds, 102 S. Ct. 2026 (1982); State v. Mincey, 130 Ariz. 389,
636 P.2d 637 (1981).
:9 640 F.2d at 130.
70 Id. at 131.
71 See, e.g., Jones v. Warden, 241 S.E.2d 914 (W. Va.), cert. denied, 439 U.S. 830 (1978); Ad-
kins v. Leverette, 239 S.E.2d 496 (W. Va. 1977); State v. Postelwait, 239 S.E.2d 734 (W. Va. 1977).
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Mullaney rule was designed to correct a substantial impairment which raised
serious questions about past verdicts, but the Sandstrom objective was merely
to reduce the risk of possible jury misinterpretation 2.7  This led the court to
conclude that the major purpose of the Sandstrom rule was only to protect
against the possibility of "substantial impairment" from a Mullaney-type
error.
The Bowman court had little trouble concluding that the final two prongs
of the Linkletter test, "reliance" and "effect," both militated against giving
Sandstrom fully retroactive operation. This conclusion should never be very
difficult. Both of these factors will almost invariably point toward non-retroac-
tivity when the "purpose" factor is not as heavily weighted as it is when the
purpose is found to be aimed at correcting a substantial impairment of the
truth-finding function of trials.
However, at this point it is important to recall that the West Virginia
court had already extended the benefit of the Sandstrom rule to cases not yet
final.7 3 8 o, the only question involved in Bowman was whether a habeas peti-
tioner could reap the benefits of Sandstrom. The West Vriginia court agreed
that the instruction, "a person is presumed to intend that which he does. .. ."
would violate a defendant's right to due process if given today.7' That instruc-
tion, however, was not given today, but was given with approval ten years ago.
This presented the difficult problem of balancing the importance of the finality
of decisions against the importance of even-handed justice.
IV. IMPACT ON HABEAS CORPUS REVIEW
The West Virginia Legislature has provided a very liberal post-conviction
relief statute.7 5 West Virginia courts are directed to "cautiously" declare a
habeas corpus proceeding final.7 6 However, the West Virginia court does not
look favorably on more than one habeas hearing unless the petitioner is ad-
dressing one of three exceptions: ineffective assistance of counsel at the omni-
bus habeas corpus hearing; newly discovered evidence; or, a change in the law
which may be applied retroactively.77
The third exception, which Bowman sought to use, posed a potentially
large avenue for collateral attack. The presumptive intent instruction had been
part of West Virginia law since 1882 78and used as recently as 1974.79 If Sand-
strom were fully retroactive, all the cases which used this instruction to convict
had the potential to be retried. 0 This would pose serious problems for the
72 289 S.E.2d at 447.
7 See supra note 23.
7' 289 S.E.2d at 440.
15 W. VA. CODE §§ 53-4A-1 to 11 (1981 & Supp. 1982).
71 Losh v. McKenzie, 277 S.E.2d 606, 610 (W. Va. 1981).
7 Id. at 611.
78 State v. Cain, 20 W. Va. 679 (1882).
71 State v. Putman, 157 W. Va. 899, 205 S.E.2d 815 (1974).
80 State ex rel. Johnson v. McKenzie, 226 S.E.2d 721 (W. Va. 1976) (where the court stated
that when a writ of habeas corpus is issued, the person is still responsible for the crime; the State
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criminal justice system. As Justice Powell noted in his separate opinion in
Hankerson:
Convictions long regarded as final must be reconsidered on collateral attack;
frequently they must be overturned for reasons unrelated to the guilt or inno-
cence of the prisoner, and in spite of good-faith adherence on the part of po-
lice, prosecutors, and courts to what they understood to be acceptable proce-
dures. Society suffers either the burden on judicial and prosecutorial resources
entailed in retrial or the miscarriage of justice that occurs when a guilty of-
fender is set free only because effective retrial is impossible .... 81
The United States Supreme Court has explicitly stated that a reviewing
court should not make a distinction between cases on direct review and cases
which are attacking a final conviction when determining the retroactivity ques-
tion.82 However, the very nature of the two types of situations makes distinc-
tions a necessity. When a final conviction is attacked, only those issues of sub-
stantial constitutional dimension which were not waived at a prior hearing are
reviewable.8 The possibility that a new trial might render a different result is
not a basis for relief. A great conflict exists between retroactivity and finality
considerations which does not exist on direct review. In many instances, the
interest in bringing litigation to an end may outweigh the competing interest of
conforming the conviction to legal standards currently in effect.
In considering this functional aspect of retroactivity, the Supreme Court
in United States v. Johnson, for the first time, "embrace[d] Justice Harlan's
views in Desist and Mackey."' In Desist v. United States 5 and Mackey v.
United States,"8 Justice Harlan had taken the two-fold position that: 1) even-
handed justice required that all new constitutional rules be applied retroac-
tively to all cases still pending on direct appeal; and 2) the functions of habeas
review, being more limited than direct review,87 would usually call for the re-
viewing court to consider the claim under the rule applicable when the habeas
petitioner's conviction became final.18
This functional approach to the retroactivity question has been echoed
more recently in the two concurring opinions in Hankerson v. North Caro-
lina8 "[T]his approach is closer to the ideal of principled, even-handed judi-
cial review than is the traditional retroactivity doctrine. At the same time it is
merely resumes the proceedings at the point reached prior to the unlawful action by the court).$1 Hankerson v. North Carolina, 432 U.S. 233, 247 (1977) (Powell, J., concurring).
81 See Williams v. United States, 401 U.S. 646, 651-52 (1971); Johnson v. New Jersey, 384 U.S.
719 (1966).
" Edwards v. Leverette, 258 S.E.2d 436 (W. Va. 1979). "[W]e still maintain a distinction, so
far as post-conviction remedy is concerned, between plain error in a trial and error of constitu-
tional dimensions. Only the latter can be a proper subject of habeas corpus proceedings." Id. at
439.
" 102 S. Ct. 2579, 2594 (1982).
- 394 U.S. 244, 256 (1969) (Harlan, J., dissenting).
401 U.S. 667, 675 (1971) (Harlan, J., concurring).
47 Id. at 682-83.
Justice Harlan proposed that new rulings should still apply to habeas petitioners under two
limited sets of circumstances. Id. at 692-94.
" 432 U.S. 233, 245, 246 (1977) (Powell & Marshall, JJ., concurring in separate opinions).
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more attuned to the historical limitations on habeas corpus... and to the im-
portance of finality in a rational system of justice." 90
Even though the Johnson Court limited the effect of its decision to fourth
amendment rulings, the fact that the Court gave substantial attention to Jus-
tice Harlan's approach and expressly applied it to this case, may signal a trend
toward drawing a clear distinction between direct appeal and habeas corpus
review with respect to the reach of the retroactivity doctrine.
Justice Harlan has also written that it is not the purpose of a new rule
(the first prong of the Linkletter test) which is important for determining the
retroactivity of a new rule for habeas corpus petitions.9 1 Rather, retroactivity is
"none other than a problem as to the scope of the habeas writ.''1 2 His method
for determining retroactivity would be to first decide what issues can be
brought up on habeas. 3 This standard requires that only those issues which
raise serious questions about guilt or innocence would be available to attack a
final conviction.9 4
Clearly, habeas review requires considerations not present in a case on
timely direct review. The three-prong test formulated in Linkletter simply
does not answer all the issues raised by a habeas corpus hearing. Besides pur-
pose, reliance, and burden on the administration of justice, a court addressing
habeas corpus must also consider: 1) The cost to society of duplicating the
judicial effort; 2) The possible stifling effect a retroactive decision will have on
needed criminal justice reforms; 3) The possible undermining of the corrective
function of prisons by reopening a conviction; and most importantly, 4) the
reliability of a new trial with stale facts.9 5 While substantial error in a convic-
tion should always be reviewable through habeas proceedings, courts must bal-
ance the seriousness of the error against the likelihood that a new trial would
benefit the petitioner and society. In three very recent habeas cases, the
United States Supreme Court has made a petitioner's ability to obtain collat-
eral relief more difficult.96 Furthermore, Justices Powell, Stevens, and White,
at a recent ABA meeting, collectively remarked that their workloads were too
great and consequently the Court's work was not staying current. Justice Pow-
ell stated, "the time has come for considering means of limiting collateral re-
view by federal courts of state convictions to cases of manifest injustice
-where the issue is guilt or innocence.'07
The Bowman decision is in line with the recent movement of the United
90 Id. at 248 (Powell, J., concurring) (citations omitted).
" 401 U.S. at 682, (Harlan, J., concurring).
92 Id. at 684.
3 Id. at 685.
9 Id. at 693-95.
9" See Mishkin, The Supreme Court 1964 Term, Foreword: The High Court, the Great Writ,
and the Due Process of Time and Law, 79 HARv. L. REv. 56 (1965).
See Engle v. Isaac, 102 S. Ct. 1558 (1982); United States v. Frady, 102 S. Ct. 1584 (1982);
Rose v. Lundy, 102 S. Ct. 1198 (1982). See also supra note 3 and accompanying text.
" Middleton, High Court Case Load Too Heavy: Three Justices, 68 A.B.A.J. 1201 (Oct.
1982).
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States Supreme Court in limiting collateral attack on final convictions. The
question remains whether the United States Supreme Court will decide this
question differently. Sandstrom's extreme sensitivity to the way an instruction
sounds to the ear of a juror may be a clue that the Court would extend full
retroactive effect. On the other hand, the Court's apparent willingness to limit
collateral attack on final convictions may signal a decision in line with
Bowman.
The Sandstrom retroactivity issue came before the United States Supreme
Court just this year in Burton v. Bergman.98 The petition for certiorari raised
three questions concerning Sandstrom: 1) Should Sandstrom be applied retro-
actively to a 1975 state court conviction; 2) If Sandstrom is retroactive, did the
instructions violate Sandstrom; and 3) If the state court instructions violate
Sandstrom, is the violation nevertheless harmless beyond a reasonable doubt
under the doctrine of Chapman v. California?9 Unfortunately, these issues
were left undecided since the Court vacated and remanded the case for consid-
eration in light of Rose v. Lundy,100 which requires the Court to dismiss habeas
petitions which contain unexhausted state claims. Burton or another case
presenting these issues will eventually reach the Supreme Court and the Sand-
strom retroactivity issue will ultimately have to be decided.
V. CONCLUSION
The West Virginia court may or may not have correctly anticipated what
the Supreme Court will do with Sandstrom retroactivity. But whatever the
outcome, the Bowman decision illustrates the difficulties that are inherent in
trying to consistently apply the Linkletter "major purpose" test to a somewhat
broad and hard to classify rule such as the one in Sandstrom. The retroactivity
question still needs to be answered with every new rule. Automatic and full
retroactivity is not always necessary with every new decision and would proba-
bly result in more procedural avoidance through the misuse of the waiver and
harmless error doctrines.
Although the need to serve the fundamental due process rights of fairness
and liberty through the availability of habeas review while still preserving the
principle of finality of judgments makes the question of retroactivity a difficult
one, these same considerations make it fundamentally important to our system
of criminal justice.
Mary Sanders Richards
John Michael Hedges
98 649 F.2d 428 (6th Cir. 1981), vacated and remanded on other grounds, 102 S. Ct. 2026
(1982).
9 386 U.S. 18 (1967).
1- 102 S. Ct. 1198 (1982).
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